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STATEMENT OF QUESTIONS PRESENTED 


(1) Whether the Federal Power Commission may grant 
a temporary certificate on an cv parte basis for continuation 
of a special rate, for service available under other rates, 
when there is before the Commission in a prior proceeding 
an evidentiary record and an Examiner’s decision clearly 
holding and showing that such rate is improper. 


(2) Whether the Commission, over substantial protest 
and without a hearing, may prejudge contested rates by a 
temporary certificate so as to deny to such protesting cus- 
tomer the right to a full and fair hearing as to the justness 
and reasonableness of such rates in a collateral rate pro- 
ceeding. 


(3) Whether the Commission’s Order is void for fail- 
ure to find an “emergency” which is the jurisdictional pre- 
requisite for issuing temporary certificates. 


(4) Whether the Commission could have found an 
“emergency” in the instant situation when the only “emer- 
gency” related to a cost or rate type situation and not a 
continuation of service problem. 
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DEFINITION OF TERMS 


Columbia Companies—The Manufacturers Light and Heat 
Company, The Ohio Fuel Gas Com- 
pany and United Fuel Gas Company. 


Commission 


Cost Allocation 


“Locked-in” Period 


—Federal Power Commission. 


—An apportionment of the cost of 
service to the various rate zones and 
to the classes of service within each 
zone. 


—Summary of all operating expenses 
and all other costs of providing 
service, including a reasonable re- 
turn and income taxes associated 
with such return, for a specific 
twelve-months period. 


—This period begins when rates filed 
under Section 4 of the Natural Gas 
Act become effective subject to re- 
fund and ends when rates subse- 
quently filed become effective. Each 
succeeding and superseding change 
in rates is docketed by a separate 
number for orderly administration, 
determination and refund account- 
ing. For example, Tennessee has a 
rate case pending—Docket No. G- 
11980 which covers the “locked-in” 
rigs July 14, 1957 to May 14, 
1959. 


—The geographical areas wherein 
natural gas service is rendered at a 
variety of rates to various classes 
of customers. 
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Tennessee —Tennessee Gas Transmission Com- 
pany. 


Zones 1, 5, and 6 —Southern (Texas to Kentucky), 
New York and New England rate 
zones. 


Zones 2,3 and 4 —Central (Kentucky), Eastern 
(West Virginia) and Northern 
(Ohio and Pennsylvania) rate 
zones. 
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JURISDICTIONAL STATEMENT 


This proceeding was instituted by application of Ten- 
nessee for a temporary certificate of public convenience and 
necessity under Section 7(c) of the Natural Gas Act. Ten- 
nessee’s application was filed on August 1, 1958 and dock- 
eted as G-15826. Columbia Companies petitioned the Com- 
mission for leave to intervene in and oppose Tennessee in 
said certificate case on August 15, 1958. The Commission 
did not issue an order specifically permitting Columbia Com- 
panies to intervene; however, the Commission did entertain 
(and denied) their joint application for rehearing. In any 
event, Columbia Companies are parties to the proceeding 
under Section 2(b) of the Administrative Procedure Act 
5 U.S. C. §1001(b). 

On November 7, 1958, the Commission issued the tem- 
porary certificate order requested by Tennessee. On No- 
vember 19, 1958, Columbia Companies filed their joint ap- 
plication for rehearing of this order so as to have the same 
abrogated. On December 19, 1958, the Commission issued 
its order denying Columbia Companies’ joint application 
for rehearing. It is the Commission’s order dated Novem- 
ber 7, 1958 in Docket No. G-15826 which Columbia Com- 
panies are seeking to have judicially reviewed and set aside 
as void ab initio. 

Columbia Companies seek to have the Commission’s 
order issued November 7, 1958, reviewed by this Court 
pursuant to Section 19(b) 15 U. S. C. $717r(b) of the 
Natural Gas Act. Columbia Companies are aggrieved by 
the Commission's order in that it adversely affects the rights 
of Columbia Companies in collateral cases (F. P. C. Docket 
No. G-11980, 42 PUR 3d 145, CADC Case No. 17064; 
F. P. C. Docket No. G-11107, CADC Case No. 15160). 


2 


Pursuant to Section 19(a) 15 U. S. C. §717r(a) of 
the Natural Gas Act, Columbia Companies’ application for 
rehearing of the order sought to be reviewed was within the 
statutory 30-day period. Columbia Companies’ application 
for rehearing was denied by order of the Commission issued 
December 19, 1958. On January 14, 1959, within the 60- 
day period prescribed by Section 19(b) of the Natural Gas 
Act, Columbia Companies filed their joint petition for 
review of the Commission’s order with the Court. 


STATEMENT OF THE CASE 


The issues here presented primarily involve Columbia 
Companies’ attempts to prevent being prejudiced in Ten- 
nessee’s system-wide rate proceeding at F. P. C. Docket No. 
G-11980 (review of an order in which proceeding is pending 
before this Court in Case No. 17064). Columbia Companies 
have contended that Peaking Service rendered by Tennessee 
to New England customers is improper in form and level. 
Columbia Companies are unwilling to subsidize Tennessee or 
its New England customers. They are not required by law 
to subsidize these services and indeed an attempt to require 
them to subsidize the cost of these uneconomical services iS 
contrary to law, as is pointed out more particularly in Colum- 
bia Companies’ Briefs in companion Case Nos. 17064 and 
15160 to be filed concurrently herewith. 

Tennessee’s rate proceeding at F. P. C. Docket No. 
G-11980 involves Commission action on all of Tennessee’s 
rates during the period July 14, 1957 through May 15, 1959. 
Thus, the authorization of Peaking Service on November 7, 
1958 for the 1958-59 winter season gave a type of Commis- 
sion sanction to the Peaking Service rates during this pe- 
riod. Moreover it continued an unlawful rate. 


Prior History of Commission Action on 
Peaking Service to New England Customers 


The Commission has followed a practice of authorizing 
Tennessee to render Peaking Service to New England’s 
general service customers for three winter seasons prior to 
the 1958-1959 heating season here involved. Each of these 
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was authorized on an ex parte basis without a hearing and 
over the objections of Columbia Companies.* 

In each of these cases it appeared that Peaking Service 
was authorized as a rate concession to customers who could 
have acquired Peaking Service gas under other general 
service rate schedules. There was never any emergency for 
continued maintenance of service or the like to justify any 
of these temporary certificates. Additional service would 
have been available under Tennessee’s G schedules. The 
only “emergency” cited in any of these cases related to a 
feigned price emergency. 

Moreover, it should be noted that in each of these prior 
temporary certificates the authorization of Peaking Service 
was expressly “without prejudice” to future determinations 
of the proper rate—except in the case of the 1957-1958 
Peaking Service wherein the Examiner provided a “with- 
out prejudice” clause which was removed by the Commis- 
sion. The removal of that “without prejudice” clause is 
subject of a review by this Court at Case No. 15160. 


The Proceedings at F. P. C. Docket No. G-11107 


Although the Peaking Service rate for New England 
customers was before the Commission in the system-wide 
rate proceedings at F. P. C. Docket No. G-11980, the 
Commission directed that the proper level for the Peaking 
Service rate be considered in Docket No. G-11107, 18 
F. P. C. 592. Tennessee put in a fragmentary study pur- 
porting to justify the filed Peaking Service rate which was 


*Peaking Service for the 1955-1956 winter season was authorized 
by ry certificate in F. P. C. Docket G-9331. Peaking Service 
for the 1956-1957 winter heating season was authorized by the Com- 
mission on a temporary certificate basis, without a hearing, at F. P. C. 
Docket G-9448. Peaking Service for the 1957-1958 winter heating 
season was authorized by the Commission, without a hearing, on a 

certificate basis by Order dated October 14, 1957 at 
Docket G-11107. 
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controverted with rebuttal testimony showing Tennessee’s 
theories to be completely fallacious by Columbia Companies. 
The record was completed in 1958 and on June 9, 1958, the 
Examiner issued a decision stating that the Peaking Service 
rate was insufficient to recover the costs and certification 
of such service at the filed rate was not in the public inter- 
est. (These are matters of Record before this Court in 
parallel case No. 15160 which is being briefed simultane- 
ously herewith. ) 


The Proceedings Below 


Tennessee filed its application at F. P. C. Docket No. 
G-15826 on August 5, 1958 (R/ 39796 et. seq.) requesting 
authority, inter alia, to render Peaking Service to New Eng- 
land customers for one heating season 1958-1959. Con- 
tained in the application was a request for temporary certi- 
fication. Thus, this application followed the Examiner's 
decision in F. P. C. Docket G-11107 on a full evidentiary 
record on this very same Peaking Service issue by only 
one month. 

Tennessee’s application at F. P. C. Docket No. G-15826 
sought to continue in operation for the 1958-1959 winter 
the identical Peaking Service rates denied at F. P. C. Docket 
No. G-11107. Columbia Companies had actively opposed 
Tennessee and filed on August 18, 1958 their Petition to 
Intervene in the proceeding below, and moved to deny Ten- 
nessee’s request for temporary certificate to render Peak 
Service and prayed that if such temporary certificate was 
not denied, that the Commission stay further action on con- 
tested matters at Dockets G-11107 and G-15826 until after 
oral argument and final order in Docket G-11107. Over 
Columbia Companies’ objections, the Commission in this 
Docket G-15826 proceeded to issue a temporary certificate 
to Tennessee to render Peaking Service gas to New Eng- 
land General Service customers for the winter 1958-1959, 
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notwithstanding the binding force of an unfavorable evi- 
dentiary record and an adverse Examiner’s decision in 
Docket No. G-11107. 

The temporary certificate did not find that this was a 
case of emergency and did not make its authorization for 
Tennessee to render Peaking Service to be “without preju- 
dice” to determinations in Docket No. G-11980, Tennessee’s 
system-wide i proceedings where this very rate was in 
issue. Sn this Zontext Columbia Companies petitioned for 
review in this Case No. 14897. 


STATUTES INVOLVED 


The pertinent provisions of the Natural Gas Act, 52 
Stat. 821, as amended, 15 U. S. C. 717-717w and the 
Administrative Procedure Act, 60 Stat. 237,5 U.S.C. 1001 
et seq. are set forth in Appendix A to the concurrently filed 
brief in Case No. 15160. 


STATEMENT OF POINTS 


_ The Commission Has Improperly Used The Temporary 
Certificate Route To Continue Peaking Service to New 
England Customers. 


The Commission Made No Finding of “Emergency” Of 
Any Kind, Thus Rendering Its Authorization Void. 


_ The Grant Of Tennessee’s Temporary Certificate Appli- 
cation at Docket No. G-15826 Was An Abuse Of The 
Temporary Certificate Procedure. 


_ The Commission Improperly Prejudiced Columbia Com- 
panies’ Right To A Fair Hearing. 


7 


SUMMARY OF ARGUMENT 


For years and in many Commission proceedings, Colum- 
bia Companies have attempted to have the lawfulness of 
Tennessee’s Peaking Service rate (and its discriminatory 
effects) determined by the Commission. Columbia Compa- 
nies have claimed repeatedly that Tennessee’s Peaking Serv- 
ice rate was too low and were successful in developing, in a 
prior Commission certificate proceeding, at F. P. C. Docket 
No. G-11107 (subject to review before this Court in Case 
No. 15160, Columbia Companigs’ initial brief therein to be 
filed simultaneously herewith ), in having the Commission 
determine the lawfulness of such rate. 

A record was developed at said F.P.C. Docket No. G- 
11107 which shows irrefutably that the rate is too low and 
the Presiding Examiner so found. Within a month of said 
Examiner’s Decision, Tennessee filed its application in the 
proceedings below. The Commission assigned it a new 
Docket No. G-15826, although it concerned extension of 
this very same Peaking Service for the winter heating 
season 1958-1959. 

Over objection of Columbia Companies, a temporary 
certificate was issued to Tennessee to continue this service 
at the same rate found unlawful at F P.C. Docket No. G- 
11107, while that issue was still pending there for final 
Commission determination. 

It is in this context that Columbia Companies urge that 
the Commission allowed a separate proceeding to be created 
which allowed Tennessee to bypass, on an ¢¥ parte basis, 
the force of an unfavorable record and examiner's decision 
which was ripe for final Commission action. 

The continuation of this discriminatory service in the 
manner approved by the Commission is in and of itself 
prejudicial to Columbia Companies in concurrent system- 
wide rate proceedings of Tennessee. Moreover the Commis- 
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sion arbitrarily refused to specifically provide that such 
temporary certificate should be “without prejudice” to such 
rate proceeding. Columbia Companies have pointed this out 
in greater detail in companion briefs filed with this Court 
concurrently herewith in Cases No. 15160 and No. 17064. 

Finally. Columbia Companies urge that the Commission 
abused the temporary certificate procedure authorized 
under Section 7 of, the Natural Gas Act by using such 
procedure to perpetuate a preferential and contested rate 
to New England customers. The Commission’s order was 
void for several inter-related reasons. First, the Commis- 
sion failed to find an “emergency” which is the jurisdictional 
prerequisite to issue a temporary certificate under Section 
7 of the Natural Gas Act. Secondly, it could not have 
found an emergency in the situation as it existed because 
the only “emergency” of Tennessee was a rate “emergency”. 
Section 7 of the Natural Gas Act and the legislative history 
thereof are clear that “emergency” is intended to apply only 
to a service emergency and is not intended to be available to 
perpetuate illegal rates to any particular preferred group of 
customers. New England customers could have taken gas 
under the Tennessee General Service rate which was avail- 
able at a considerably higher cost; the effect of the Peak- 
ing Service rate is merely to make gas available to them for 
winter peaking use at Icwer rates to the prejudice of Co- 


lumbia Companies. 
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ARGUMENT 


I 


THE COMMISSION HAS IMPROPERLY USED THE TEM- 
PORARY CERTIFICATE ROUTE TO CONTINUE PEAKING 
SERVICE TO NEW ENGLAND CUSTOMERS 


Temporary certificates can only be issued by the Re- 
spondent Federal Power Commission “in cases of emer- 
gency, to assure maintenance of adequate service or to 
serve particular customers, without notice or hearing, pend- 
ing the determination of an application for a (permanent) 
certificate...” (Natural Gas Act Section 7, 52 Stat. 824, 15 
U. S. C. §717f). The legislative history and scope of the 
Commission authority to grant temporary certificates is 
discussed in detail in Algonquin Gas Transmission Co. Vv. 
Federal Power Commission, 201 F. 2d 334 (1st Cir. 1953). 
It is there correctly noted that the crucial phrases are “to 
assure maintenance of adequate service” and “to serve par- 
ticular customers.” (Id, 339). The First Circuit concludes 
that the Federal Power Commission had no authority in 
its temporary certificate authority to authorize “the intro- 
duction of natural gas into a wholly new region, through 
a wholly new pipeline system.” (Id, 341). But the limita- 
tion goes much further than that. The House Committee 
Report states that these phrases were inserted “. . . to limit 
the authority for granting a temporary certificate to emer- 
gency situations involving only a comparatively minor ex- 
tension of the facilities of an existing system.” The legis- 
lative history, moreover, is patently clear that such provision 
is intended to apply only to minor service emergencies and 
not price emergencies, which is the real nature of the “emer- 
gency” relied upon by Tennessee and the Commission. 
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THE COMMISSION MADE NO FINDING OF “EMERGENCY” 
OF ANY KIND, THUS RENDERING ITS 
AUTHORIZATION VOID. 


In Section 7(c) of the Natural Gas Act it is provided 
that “The Commission may issue a temporary certificate in 
cases of emergency, to assure maintenance of adequate 
service or to serve particular customers without notice or 
hearing pending determination of an application for cer- 
tificate....” The finding of an emergency is thus a juris- 
dictional prerequisite to issuing a temporary certificate and 
such finding must be stated in the Commission’s order. 
This was not done and the order is thus void. 

In Yonkers v. United States, 320 U. S. 685 (1944), the 
Court held that absent a finding of a jurisdictional fact, the 
order of the I. C. C. was void. The I. C. C. had permitted 
abandonment of an electric branch without producing evi- 
dence or making any findings as to whether it was part of a 
general steam system. The Court states “The sacrifice of 
these legitimate local interests may be as readily achieved 
through the Commission’s oversight or neglect . . . as by 
improper findings before it undertakes to act not only gives 
added assurance that the local interests for which Congress 
expressed its solicitude will be safe-guarded. It also gives 
to the reviewing courts the assistance of an expert judg- 
ment on a knotty phase of a technical subject.” (Id. p. 691- 
2) 

In United States v. Baltimore and Ohio R. R. Co., 293 
U.S. 454 (1935) the Supreme Court reversed a Commission 
order for failing to finda jurisdictional “ultimate fact.” The 
pertinent statute authorized the I. C. C. to prohibit the use of 
equipment causing “unnecessary peril to life and limb.” The 
L C. C. undertook to investigate the dangers of manually 
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operated reversing gears on steam engines, but discussed 
the relative advantage of manually and power-operated 
gears. It concluded that “the safety of employees and trav- 
ellers requires that all steam locomotives built on or after 
April 1, 1933 be equipped with a suitable type of power- 
operated reverse gear.” Mr. Justice Brandeis, speaking for 
the Court, held the order void for lack of the quasi-juris- 
dictional finding of “unnecessary perils to life or limb.” 


pir 


THE GRANT OF ‘TENNESSEE’S TEMPORARY CERTIFICATE 
APPLICATION AT F. P. C. DOCKET NO. G-15826 WAS AN 
ABUSE OF THE TEMPORARY CERTIFICATE PROCEDURE. 


This very certificate application is an illustration of how 
the Commission’s procedures have served to put frustrating 
obstacles in the way of Columbia Companies’ right to the 
hearing of the contested Peaking Service rate issues. First 
there is the fact that Docket G-15826 was designated for the 
sole purpose of authorizing one further year of Peaking 
Service to New England customers while the record and 
Examiner's decision in G-11107 were before the Commis- 
sion. A temporary order was issued, but no final determina- 
tion of the application, by final order, was ever made in 
FPC Docket No. G-15826. Thus, this is a further illustra- 
tion of how the temporary certificate process was improp- 
erly used in a manner never intended by Congress. 

The Commission, by issuing a temporary certificate 
at F. P. C. Docket No. G-15826, improperly allowed 
Tennessee to avoid the force of the record developed and 
ripe for final decision at F. P. C. Docket No. G-11107. 
Tennessee’s application in the proceeding below involved 
the same issues and determinations involved at F. P. C. 
Docket No. G-11107 in which there was a record ripe for 
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final decision and an Examiner’s decision unfavorable to 
Tennessee. Tennessee cannot wipe the slate clean by mak- 
ing a filing involving the same issues and determinations 
in a separate proceeding. The Commission cannot then 
proceed to issue orders in that separate proceeding without 
regard to the record already developed and the Examiner’s 
decision thereon. 

In the Trunkline case (Trunkline Gas Co. v. Federal 
Power Commission, 247 F. 2d 159, 164 (5th Cir. 1957) ) 
the Court held that the Commission must adjudicate matters 
within the full framework fashioned by it. Thus, it is mani- 
festly improper for the Commission to set up, or allow to be 
set up, additional dockets to carve out favored issues for 
determination without recognition of the record. 

In 1961 this Court held in Minneapolis Gas Co. v. Fed- 
eral Power Commission, 111 App. D. C. 41, 294 F. 2d 212 
(1961) that “The Commission cannot terminate a proceed- 
ing after it actually conducted a hearing to the point of re- 


ceiving an Examiner’s decision without rendering a decision 
upon the issue presented.” Similarly, it cannot emasculate 
the force of the record and Examiner’s decision by taking 
a new docket number to reach the result it desires without 
a record. 


IV 


THE COMMISSION IMPROPERLY PREJUDICED COLUMBIA 
COMPANIES’ RIGHT TO A FAIR HEARING 


The complained of Commission action is prejudicial 
to Columbia Companies because it prejudges issues involved 
in Docket G-11980, et al. The Court is respectfully referred 
to the Briefs concurrently filed today by Columbia Com- 
panies in companion Cases No. 15160 and 17064 which 
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deal more fully with the prejudicial nature of the Commis- 
sion’s failure to make the temporary certificate granted to 
Tennessee “without prejudice” to Tennessee’s concurrently 
pending rate proceeding at F. P. C. Docket G-11980, et al. 


Respectfully submitted, 


RicHarp A. Rosan 
120 East 41st Street 
New York 17, New York 
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The Manufacturers Light and Heat 
Company 
The Ohio Fuel Gas Company 
United Fuel Gas Company 
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